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1. Community Empowerment (Scotland) Bill: The Committee will take evidence

on the Bill at Stage 1 from—
 

Anil Gupta, Chief Officer, Communities, and Rhona Welsh, Policy Officer,
COSLA;
 
Jim Gray, Head of Democratic Services, Glasgow City Council;
 
Andrew Ferguson, Society of Local Authority Lawyers and Administrators
in Scotland (SOLAR);
 
Dr Lindsay Neil, Selkirk Regeneration Company;
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Ian Welsh, President, Scottish Allotments and Garden Society;
 
Pete Ritchie, Director, Nourish Scotland;
 
Roz Corbett, Scotland Development Worker, Federation of City Farms and
Community Gardens;
 
John Hancox, Petitioner PE01433;
 

and then from—
 

Douglas Sinclair, Chair, Accounts Commission for Scotland, and Caroline
Gardner, Auditor General for Scotland, Audit Scotland.
 

2. Community Empowerment (Scotland) Bill (in private): The  Committee  will
consider the evidence received at today’s meeting.
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Local Government and Regeneration Committee 

 
Meeting 5 November 2014 

Written Submissions on the Community Empowerment Bill 

 

Purpose 

1. This paper provides members with the written submissions received as part of 
the Committees call for evidence on the Community Empowerment (Scotland) 
Bill. The submissions sent by the witnesses who are attending the meeting on 
Wednesday 5 November 2014 are included in this paper. 

Submissions 

2. The paper includes the following submissions: 

 Accounts Commission for Scotland & Auditor General for 
Scotland 

Pg. 2 

 Glasgow City Council Pg. 7 

 SOLAR Pg. 20 

 COSLA Pg. 22 

 Selkirk Regeneration Company Pg. 29 

 Scottish Allotments and Gardens Society Pg. 32 

 Nourish Scotland Pg. 45 

 Federation of City Farms and Community Gardens Pg. 49 

 

Paul Nicholson 
Committee Assistant 
30 October 2014  
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Submission: Accounts Commission for Scotland & Auditor General for 
Scotland 
 
Community Empowerment (Scotland) Bill 
Response to call for evidence by Local Government and Regeneration 
Committee 
 
Clerk to the Local Government and Regeneration Committee 
Committee Office 
Room T3.40 
Scottish Parliament 
Edinburgh 
EH99 1SP 
 
Dear Mr Wixted 
 
Community Empowerment (Scotland) Bill – call for evidence 
 
This is a joint response from the Accounts Commission and the Auditor General for 
Scotland to the Committee’s call for evidence on the Community Empowerment 
(Scotland) Bill.   
 
We responded in September 2012 to the Scottish Government’s previous 
exploratory consultation on its proposals for a Bill.  We also responded to the later 
2013 consultation on the ten topics which had been identified for possible inclusion 
in the Bill. We therefore welcome this opportunity to provide a further response to 
the Bill itself, and are prepared to offer further input as required as the Bill 
progresses. 
 
The Committee will be aware that the Commission and Auditor General carried out 
audits of the Aberdeen City, Scottish Borders and North Ayrshire Community 
Planning Partnerships (CPPs) during summer 2012. Our audit reports were 
published in March 2013 along with a national overview report drawing on the 
common messages from the three reports. 
 
We are undertaking a further five audits of Community Planning Partnerships during 
2014.  Three of the audit reports have already been published (Glasgow, Falkirk and 
Moray) with the remaining two (West Lothian and Orkney) due to be published in 
October. 
 
We will also be publishing a further national report on community planning in 
Scotland in November of this year.  That report will not only summarise the findings 
of this year’s local CPP audits, but will also assess and report on the progress that 
has been made at a national level in supporting improved community planning since 
our March 2013 report Improving Community Planning in Scotland.   
 
We will be happy to brief the Committee on the findings of that report once it has 
been published. 
 

http://www.audit-scotland.gov.uk/work/local_national.php?year=2012#community


  
Agenda Item 1  LGR/S4/14/27/2 
5 November 2014 
 

3 
 

Our response to the Committee’s call for evidence is framed around the first four 
questions upon which the Committee is seeking responses. We have not 
commented on the assessment of equal rights, impacts on island communities and 
sustainable development as set out in the Policy memorandum. 
 
1) To what extent do you consider the Bill will empower communities, please give 

reasons for your answer? 

 
In our response to the Committee’s inquiry into public service reform and local 
government in Scotland: Strand 3 (Developing new ways of delivering services) we 
highlighted the fact that new approaches to delivering services need to be designed 
with the user in mind and should focus on delivering the highest quality of services 
within the available budgets. Local people potentially have an important role to play 
in public sector service redesign. We noted at that time that the community 
empowerment and renewal agenda highlights the important role that communities 
can play in participating in new models of service delivery and developing models of 
co-production that draw upon the knowledge, skills and experience of local people in 
ways that maximise the impact and value of public assets (people, buildings, 
knowledge, etc.).  
 
We made the point in that response that we believe that the public sector should 
consider extending collaboration and joint working with communities to deliver more 
efficient and effective services in the future where there is a strong evidence based 
case to do so. The proposals within the legislation to provide for community bodies, 
or groups of bodies, to request to take part in a process to improve outcomes are a 
useful addition to existing requirements on public bodies to consult and engage with 
communities and users of services. The practicalities of such collaboration will 
require careful thought, to reduce the risk of community disaffection as a result of 
over bureaucratic arrangements. 
 
Similarly, the proposed extension of the right to buy legislation in the Bill to cover 
urban areas and the proposed introduction of a right for communities to request to 
take over a public asset should all give greater power to communities than currently 
exist. 
 
It is useful that the Bill provides definitions of community bodies to help fulfil its 
purpose. The Christie Commission referred to the “myriad of overlapping ways in 
which people come together through a common set of needs, both as communities 
of place and communities of interest” and to the “benefits of working with service 
users at a community level to decide what will work for them”. This will be a complex 
undertaking for public bodies. Delivering the ambitions set out in the Bill will require 
a commitment to levels of consultation and engagement with communities and users 
of public services beyond those that we have seen by public bodies to date. 
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2) What will be the benefits and disadvantages for public sector organisations as a 

consequence of the provisions in the Bill? 

 

The requirement for each CPP to prepare a local outcomes improvement plan will have 

significant impact on those organisations being given increased duties in relation to 

community planning. In our response to the Scottish Government’s previous consultation on 

the Bill, we noted that “the challenges involved in CPPs demonstrating a difference in 

outcomes will be substantial” and that “progress will require strong and sustained shared 

leadership and changed behaviours as much as good plans”. We have already noted in our 

March 2013 report Improving community planning in Scotland the improvements needed to 

single outcome agreements. Any shared plans will need to specify what will improve, how it 

will be done, by whom, for whom, when, what resources will be needed, and how progress 

will be measured and reported.. 

 

The proposed introduction of a range of new rights for communities will mean that many 

public sector organisations will need to establish new administrative systems and processes 

to support these changes, for example to deal with community participation requests or right 

to buy assets.  This will have resource implications for the bodies concerned.  More 

significantly, there will also need to be a willingness by public bodies to adopt fundamentally 

different ways of working with communities in the redesign and delivery of public services.  

Implementing the proposals contained within the Bill may challenge current ways of working 

within and across organisations and raise legal issues which may not be simple to resolve. 

 

3) Do you consider communities across Scotland have the capabilities to take 

advantage of the provisions in the Bill? If not, what requires to be done to the Bill, 

or to assist communities, to ensure this happens?  

 

In our report Improving Community Planning in Scotland we reported that many CPPs were 

rethinking how they consult with local communities with the aim of tailoring services around 

a clear understanding of local need by involving local communities in identifying local issues 

and deciding how best to respond to them.  However, much of the focus was still on 

consultation and getting people involved.  Therefore there is a long way to go before 

services are truly designed around communities and the potential of local people to 

participate in, shape and improve local services is realised  

 

It is crucial therefore that the Scottish Government and COSLA work effectively with local 

authorities and other public bodies to ensure that a culture that promotes effective 

engagement with and empowerment of communities is established.  In addition, as the 

readiness and capacity of communities and service users to participate in contributing to 

improved public services is likely to vary widely, it is essential that appropriate support 

(guidance, training and  financial resources) are made available to communities to enable 

them to participate effectively in contributing to improved public services. 
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4) Are you content with the specific provisions in the Bill, if not what changes would 

you like to see, to which part of the Bill and why?  

 

There are a number of aspects of the Bill that we would bring to the Committee’s 
attention: 
 

 Part 1 of the Bill and its related policy memorandum are both clear that 

Scottish Ministers must prepare and publish reports about the extent to which 

the national outcomes have been achieved. But they do not specify who might 

receive these reports or what role, if any, the Scottish Parliament might have 

in holding Ministers to account for their achievement. 

 

 Further in relation to Part 1, in our response to the previous consultation on 

the Bill, we noted that whilst the proposal to set national outcomes is, on the 

face of it, sensible, there are risks that the national focus of much recent 

reform activity can create tensions between national and local priorities for 

change.  Further, if the commitment to set national outcomes is intended to 

provide greater clarity about trends in national performance, it is important to 

recognise that national outcomes can mask significant local variation in 

performance.  Given this, it would be important that any national indicators 

that are set help assess how reductions in the wide inequalities of outcomes 

(health, life expectancy, educational attainment, etc.) that persist across 

Scotland are being addressed. 

 

 Further in relation to Part 1, we note that the Bill commits Scottish ministers to 

prepare and publish reports about the extent to which the national outcomes 

have been achieved, and that these reports must be prepared and published 

at such times as the Scottish Ministers consider appropriate. We would 

suggest that there is benefit in being clearer about the frequency of such 

reporting, especially given the likely influence of such reports on the proposed 

annual reports of progress by community planning partnerships against their 

local outcomes improvement plan, as required under Part 2 of the Bill.  

 
 Part 2, section 8 (governance) of the Bill does not in our opinion clearly set out how 

the governance and accountability arrangements for the proposed community 

planning partnerships are expected to operate, not least in relation to auditing 

arrangements. This includes in particular how the performance of CPPs as 

partnerships will be assessed, and how they will be held to account for the discharge 

of the duties set out in the Bill, including their progress against outcomes. This seems 

a significant gap. 

 

 In its previous consultation on the Bill, the Scottish Government asked “how 

might the legislation best capture the community leadership role of councils 

without the CPP being perceived as an extension of the local authority?”. The 
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Bill seems silent on any community leadership role of a local authority, given 

its repeal of the duty on a local authority to facilitate community planning in 

the 2003 Local Government in Scotland Act. In our response, we stated that 

“it is difficult to predict what might happen were the specific duty on councils 

to ‘initiate, facilitate and maintain’ the community planning process to be 

repealed”. The Committee may therefore wish to explore the implications of 

this. 

 

 At present, for many CPPs the resources to support the community planning 

process are predominantly provided by the local authority through community 

planning officers and/or teams employed by and working within the council.  

Section 9(3) of the Bill requires partners to commit resources to support 

community planning. But the Bill appears to be silent on the extent to which 

the resourcing of the administration of the community planning process should 

be seen as a partnership task. reporting 

 

 In relation to Part 5 of the Bill (asset transfers), in our response to the Scottish 

Government’s previous consultation on the Bill, we noted that it would be 

necessary to be clear about what would happen in case of failure by the 

community to make effective use of the asset. The Bill seems silent on this 

issue. 

 
We hope that this response provides a useful reflection of our experience so far 
from our Best Value audit work and scrutiny of community planning, and of our 
responsibilities in holding public services to account and encouraging improvement.  
We are of course willing to share further reflections as appropriate, as the process 
for the Bill continues. 
 
Yours sincerely 
 
 
 
Douglas Sinclair      Caroline Gardner 
Chair, Accounts Commission for Scotland  Auditor General for 
Scotland 
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Submission: Glasgow City Council 

Written Submission on Community Empowerment (Scotland) Bill  

In response to the invitation to give evidence to the Scottish Parliament’s Local 
Government and Regeneration Committee’s call for evidence on the above Bill, 
Glasgow City offers the following  comments.  

In general , the Bill presents a package of measures designed to encourage 
community empowerment and create conditions that will encourage active 
citizenship and participation in civic life. Many of the provisions in themselves are 
helpful. However, the Council, has concerns as to whether  the measures in the Bill,  
will, on their own , achieve these aims.  

In earlier submissions to this Committee (the Inquiry into the Flexibility and 
Autonomy of Local Government March 2014) we presented evidence to argue for a 
reinvigorated local government, able to effectively exercise a broad range of powers 
on relevant local issues and properly resourced to do so. In that submission we set 
out the range of powers or issues where we believe it is essential they are returned 
or devolved to more local decision making.  These include raising local income and 
taxation, enhanced local economic powers, transport; and welfare . We continue to 
believe that that a significant   increase in local decision-making powers is essential 
to achieve the Bill’s stated objectives.  

In relation to  responses to the specific parts of the Bill, we offer the following 
comments. .   

1.To what extent do you consider the Bill will empower communities, please 
give reasons for your answers 

 

PART 1 – National Outcomes 

 
 Dependent upon how the Scottish Government intends to “ consult on “ a set of national outcomes 
for Scotland, this may increase involvement and engagement . Further details would be helpful.    

 

PART 2 – Community Planning 

CPPs should already  be engaging with their communities in identifying and prioritising the outcomes 
that are to be delivered, and working with communities to develop their capacity to contribute to 
community planning and to their achievement of better outcomes. However, this is not currently a 
clear statutory requirement.  

PART 3 - Participation Requests 

Glasgow City Council welcomes the Bill’s recognition of points raised by the City 
Council in the earlier consultation in early 2014 in relation to: 

 Representativeness and accountability of community groups 

 The inclusion of “communities of interest” 
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 The inclusion of groups without a constitution but with a statement of aims 
and purposes. GCC  welcomes this, and suggests that the Bill or Guidance  
nonetheless suggest that it would strengthen such  bodies position if they 
worked towards becoming  constituted. 

 

However, in relation to the specific matter of empowerment , the City Council 
remains concerned regarding the detailed process which will ensue following refusal 
of a participation request. Whilst this may be included in regulations  or Guidance , 
until there is clarity in this area, the effect may be disempowering, as in having raised 
expectation and then having hopes dashed. This could  impact on working 
relationships and may be counter productive to establishing longer term collaboration 
and trust on which effective community planning and community empowerment 
should be based. 

 

PART 4 – Community Right to Buy Land 

Whilst some communities may be able to take advantage of this provision, the mere 
introduction of a community right to buy will not, of itself, empower communities.  It is 
what can be then  done with the building/land through self sustaining use  that could 
allow a  community take decisions for themselves. If the new ownership relies on 
significant ongoing  financial and capacity building support from the public sector 
then ,  the community will , in practice, be   no more empowered than before.  If 
reliant on  such support,  and vulnerable to its withdrawal due to other competing 
locally expressed priorities taking precedence, this is not being truly empowered.  

 

. 

PART 5 - Asset Transfer Requests 

 

Comments as above for “Community Right to Buy.”  

 

In addition , : 

 The timescales (and stages) involved each have associated costs .The level 
of costs incurred at stages could be significant if organisations are to be 
properly empowered by local authorities and other bodies. 

 The interested organisations may incur costs in preparing their case – e.g. 
producing business plans and provision of technical advice.  

 If organisations take over assets but did not wish to TUPE staff or use 
maintenance services previously provided then this could have cost 
implications. 

 Paragraph 52 (4) should perhaps also make explicit that a community transfer 
body should provide when making a request: 



  
Agenda Item 1  LGR/S4/14/27/2 
5 November 2014 
 

9 
 

1. a Business Case (possibly as part of a Business Plan) outlining its 
credentials and expertise (whether internally or sourced) including but 
not limited to its ability to execute and monitor delivery of the services 

2. a timetable for when it expects to start delivering the benefits it 
consider will arise if the authority were to agree the request 

 

PART 6 – Common Good Property 

As above for “Asset Transfer” . 

 

PART 7 - Allotments 

 Glasgow City Council is in general supportive of the Bill in relation to Allotments. 
However, GCC would question extent to which the Bill increases  the opportunities 
for empowerment currently in place through devolved management to allotment 
associations. 

 

PART 8 - Non- Domestic Rates  

Not applicable.    

 

2. What will be the benefits and disadvantages for the public sector 
organisations as a consequence of the provision of the Bill 

 

PART 1 – National Outcomes 

 

If the National Outcomes are co developed in consultation with local authorities and 
CPP partners  , there may be an opportunity to rationalise priorities.  

 

 

PART 2 – Community Planning 

The new formulation of community planning- “  planning that is carried out with a view to improving 
the achievement of outcomes in relation to the area of a local authority resulting from, or contributed 
to by, the provision of services delivered by or on behalf of the community planning partners. “ 
 
This   is a much clearer statement than the current one in the 2003 Act . 

S. 8  lists those partners who must “facilitate Community Planning “  and take 
reasonable steps to ensure that  the CPP “ carries out its functions … efficiently and  
effectively “   



  
Agenda Item 1  LGR/S4/14/27/2 
5 November 2014 
 

10 
 

S. 9 sets out the duties of these” core “ partners. These  are clear. 

However, it is not clear what steps will be taken to make it easier for partners to meet 
them in particular   how they will be assisted to commit “appropriate resources to the 
achievement of local outcomes set out in …  (the Local Outcomes )…   plan “  

 

Whilst the change in duties addresses perceived problem of lack of accountability of 
other public bodies for their contribution to Community Planning , the question arises 
as to whether  this new formulation alters   the  role of local authorities in Community 
Planning . On one reading the new duties offer a shared leadership model . 
However, how will this work in practice, if partners don’t agree roles and 
responsibilities.   In addition does it meet the test of accountability ?  

 

The summary of consultation responses published with the Bill states that -    

 

“ The predominant view amongst respondents was that local authorities should retain 
their statutory duty to initiate, facilitate and maintain community planning on account 
of their 

democratic mandate, but structural and cultural changes are needed to shift 
perceptions away from CPPs being seen as extensions of local authorities. “ 

 

Rather than simply  end local authority leadership the summary of consultation 
responses suggests that the consensus was  to seek “  robust accountability 
frameworks, in which individual CPP partners are held to account for their 
contributions, coupled with statutory duties on different public bodies, supported by 
guidance on their roles “ This was to “ help to address perceptions of council 
dominance.”  

 

Neither the Policy or Explanatory Memorandum are clear on the rationale behind the  
wording of the Bill on this point. .  

 

 

PART 3 - Participation Requests 

Benefits 

There may be the opportunity for groups not currently involved to become involved 
and bring different perspectives, expertise and knowledge to bear. 

Disadvantages 
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Unspecified or unknown costs for staff time to deal with participation requests and 
asset use/transfer requests. Depending on Guidance,  costs for staff time building 
community capacity may be significant. Staff development in relation to working with 
communities and costs to improve assets for handover would also be significant 
additional burdens. 

GCC proposes that for the aspirations of the Bill to be achieved, for community 
empowerment to become part of the culture of organisations a programme of 
organisational/staff development would be helpful, even essential. We suggest that 
the Scottish Government initiate discussions with Local Authorities and community 
planning partners on how to support this and delivery of the Bill’s aspirations. 

 

PART 4 – Community Right to Buy Land 

Benefits 

 

It potentially allows the City Council to work with community bodies to take over 
surplus assets and undertake community owned and backed projects or deliver 
some public and /or provide services required or not currently provided in a 
community. 

Disadvantages 

Part 3A: In the circumstance where Council and/or Council ALEO land is identified 
there will be the financial implication of putting a process in place and of utilising 
resource from a range of services in order to enable a response to be made within a 
very short timescale. In addition, the financial implications for  Glasgow may be 
significant in the circumstance where the proposed acquisition may deal with a short 
term issue but is not aligned to the Council’s longer term strategy. As a precaution 
the Council and/or Council ALEO will require to resource a search in the Register of 
Community Interests in Abandoned and Neglected Land in advance of both 
marketing and disposal of  property which could potentially fall within this category 

Part 4: The financial implications for  Glasgow may be significant in the circumstance 
where a registered interest has a negative impact on potential investment in the City. 
The Council and/or Council ALEOs will require to resource responses  to 
applications and the cost of searches in the Register of Community Interests.   

PART 5 - Asset Transfer Requests 

 

Benefits 

 

Disadvantages 
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Local authorities may incur costs in getting assets into a state where they are 
transferable. 

Local authorities would incur costs in supporting the empowerment of organisations 
to participate in the process of community asset transfer and beyond. 

If organisations take over assets but did not wish to TUPE staff or use maintenance 
services previously provided then this could have cost implications. 

As indicated earlier Q3 abortive costs, which may be substantial, could be incurred 
by both the applicant and the local authority. However each party would require to 
bear these costs with no re-imbursement.If an organisation purchased an asset from 
Glasgow City Council and then, for whatever reason, the organisation failed or 
ceased to exist, then GCC may, for wider public interest, be compelled to buy the 
asset back. 

 

PART 6 – Common Good Property 

Benefits 

If a Register was definitive this could reduce the chances of disputes re Common 
Good. It is not clear this will be achieved.  

 

Disadvantages 

One of the main difficulties encountered by Local Authorities in dealing with Common 
Good issues is determining what actually constitutes ‘Common Good land’.  The 
existing law on Common Good is obscure and uncertain due, mainly, to the lack of 
legislation in the area and the absence of definitive and clear case law.  The Bill 
does not attempt to define ‘Common Good land’ and no guidance is given as to 
which assets ought to be included in the Register. 

Therefore, the Council will be required to make its own assessment, based on the 
existing case law, as to which assets should be included in the Register. 

In establishing the Common Good Register, the Council will be required to review 
the title deeds to all land which may potentially form part of the Common Good.  If 
the title is silent on Common Good, or the position is unclear, other information may 
have to be looked at, such as the Minutes of the Council meeting at which the 
acquisition was authorised or historical Common Good accounts - these may give an 
indication as to how the property was intended to be used and whether it was 
considered to be Common Good.   

In compiling a Common Good Register, the Council will require to review the status 
of all property in its ownership. This not only involves a detailed review and 
interpretation of the title deeds, but also an at times resource-intensive review of 
available historic and current information.   
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Given the high number of properties owned by the Council, reviewing the status of all 
of them will be a time-consuming exercise and will have significant cost and resource 
implications.  In the absence of  a definition of ‘Common Good’,  the Council will  
require to make its own judgement as to which assets should be added to the 
Register. This  adds to the complexity of the task. 

Due to the time and resource required, Local authorities tend to consider common 
good on a case by case basis should they be intending to dispose of, or otherwise 
deal with, a property.  Glasgow has an approved policy to this effect: any assets 
have to be reviewed against the law of common good prior to disposal. 

The lack of definition of ‘Common Good’ also means the completed Register will not 
be definitive and will still be open to challenge.  In the event of any Court decisions 
which clarify, or change, the law on Common Good, the Register will have to be 
reviewed.  

The duty to consult with and take into account representations made by community 
bodies and community councils, and anyone else, when compiling the Register, and 
again when disposing of, or changing the use of, Common Good assets will also 
have significant time, cost and resource implications for the Council. 

This definition of ‘community bodies’ is very broad; it includes groups which are not 
formally constituted, there is no requirement that they are of a minimum size or that 
they can demonstrate that they are representative of the wider community.   

Given the broad definition of ‘community bodies’, there will potentially be a high 
number in any ‘community’, with the result that the Council will be required to liaise 
with each of them, and take into account representations from a potentially wide 
range of parties.   

 

PART 7 - Allotments 

The potentials benefits and disadvantages to public sector in relation to allotments 
would be 

Benefits. 

Empowering allotment communities with ambitions to take responsibility for their 
local assets 

Ability to engage in a more productive dialogue with wider communities on potential 
innovative use of assets which could assist in the delivery of health and well being 
and other national outcomes. 

 

Disadvantages  

The detailed policy proposals in regards to allotments will come with a significant 
requirement for capital investment  to meet the demands of Section 72 (Duty to 
Provide Allotments ).See  
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sub section 1 ie where sub section (2) or (3) applies, each local authority must take 
reasonable steps to ensure that the number of persons entered in the list maintained 
under section 71(1) is no more than one half of the total number of allotments owned 
and leased by the authority. 

There will potentially be capacity issues within the local authority to comply with  

Section 71 Duty to maintain list 

Section 77 Duty to prepare a food growing strategy 

Section 78 Duty to review food growing strategy 

Section 79 Annual Allotments Report 

All may require additional financial support.. 

PART 8 – Non – Domestic Rates 

Benefits- No comment  

Disadvantages 

The Bill proposes powers for local authorities to create local NDR relief schemes 
from 2015/16 onwards.  The scheme would not be funded by the central NDR pool.  
Therefore any local relief scheme would have to be funded by the local authority and 
so would therefore have to be built into the budgeting process. 

3. Do you consider communities across Scotland have the capabilities to take 
advantage of the provisions of the Bill? If not, what requires to be done to the 
Bill, or to assist communities, to ensure this happens? 

 

PART 1 – National Outcomes 

  See comments  above  

PART 2  

Community Planning 

Neither the Policy or Explanatory Memorandum are clear on the distinction, if any, 
between the  Local Outcomes Improvement plan , and the local Single Outcome 
Agreement. If there new plan  is additional ,there are clearly implications for 
community engagement and for resources required to undertake the consultation 
required.  

PART 3 – Participation requests 

GCC  welcomes the Bill whilst recognising that resources are limited. Giving  public 
bodies the capacity  to prioritise those communities with greatest need (poverty, 
barriers to participation ,etc) for resourcing, in the form of capacity building support, 
contributions to improving assets before handover, etc would be essential. . This 
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would help with the risk of the Bill unintentionally increasing inequalities by helping 
only  those communities who are already empowered . 

PART 4 – Community Right to Buy Land 

It would be useful if examples of what  “conditions”  might cover were identified 
(probably in Guidance) in order that the Part 3A community body might have an idea 
of their responsibilities re eg timescale for delivery of their objective; andIn the event 
of a failure of sustained delivery of their objectives by the Part 3A community body 
(or its permitted nominee), would a right of pre-emption in favour of the owner be a 
way forward? 

PART 5 - Asset Transfer Requests 

No comment 

PART 6 – Common Good Property 

No comment. 

PART 7 - Allotments 

Allotment communities are run on a voluntary basis. Allotment communities  have 
varying capabilities, skills profiles and capacity.There may be skills gaps.The impact 
of the Bill could perversely lead to disadvantage communities effectively becoming 
more isolated and further disadvantaged .A  challenge to achieving the purpose of 
the Bill would be to ensure all communities have access to training in capacity 
building and personal skills development with the appropriate financial commitments 
being attached to the Bill 

PART 8 – Non – Domestic Rates 

No Comment 

4. Are you content with the specific provisions in the Bill, if not what changes 
would you like to see, to which part of the Bill, and why? 

PART 1 – National Outcomes 

As above details of consultation process would be helpful.  

PART 2 – Community Planning 

As above , clarity on the future role of local authorities in relation to co-ordination of 
Community Planning would be helpful and avoid potential confusion . In addition 
clarity of relationship between SOA and Local Outcomes Improvement Plan would 
assist .  

PART 3 – Participation requests 

GCC remain unclear to what extent the Community Learning and Development 
Regulations and the requirements of the Bill fit with the existing requirement to 
engage local communities in the development and delivery of CLD  services. 
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Clarification of this is essential to ensure we avoid confusion and  competing 
expectations. 

 

PART 4 – Community Right to Buy Land 

Issues are -  

 Definition of what  is  wholly or mainly abandoned or neglected land is unclear 
and may  be the subject of litigation; 

 the interpretation of sustainable development will be a subject of debate; 

 Council (including Council’s ALEOs) land may fall into this category which 
may  have an adverse impact on the delivery of Council strategy; 

 the 60 day period for owners to respond is an extremely short timescale and 
we query whether this is compatible with the preservation of human rights; 

 right to compensation is not available to the owner if the decision is to refuse 
– surely  a fairer outcome would  be that the owner is not out of pocket .Is it 
possible for this to be reconsidered? 

 

In addition,  

 there is no reference to the proposals being required to be consistent with 
planning policy .It would be useful if Guidance were to confirm the need to 
liaise with Planning Authorities; and 

 it might be useful in Guidance to suggest that there be a liaison with 
Police/Council etc in order to find out whether there is any evidence of the 
condition of the land causing a public nuisance.  

 

The Council has a concern that in a still  fragile economic environment ,when the 
role of the public sector in enabling development is of increased significance, the 
additional layer of potential problem which this register creates for proposed 
investors may deter them. Clarification is required regarding the interaction between 
Parts 3A, 4 and 5 of the Bill. 

PART 5 - Asset Transfer Requests 

The Bill refers in Paragraph 54 to the possibility that Scottish Ministers may by 
regulation make further provision about asset transfer requests.  Glasgow City 
Council would caution against any measures in this regard without first seeking input 
from authorities experienced in administering such processes. 

Glasgow City Council has a process in place in relation to Community Asset 
Transfer.  Its emphasis is on the pre-application stage and providing support to 
organisations empowering them to advance their case in a coherent manner.  Our 
experience thus far is focused on enabling organisations to submit proposals in the 
form of an Expression of Interest (covering many elements outlined in Paragraphs 52 
and 55) and allowing the request to progress at a pace which enables both parties 
(authority and community transfer body) to work together.  This does not mean that 
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all requests are approved but it does generally mean that in working with the 
community transfer body is better able to understand the context and reasons for 
why a request has not been progressed. 

Glasgow City Council’s experience is that community transfer bodies have different 
levels of expertise.  Even with a well established body the process can be 
complicated (e.g. technical and legal considerations) and more costly than first 
anticipated which may not be in line with their expectations. 

Consideration also requires to be given to the consequences of where the Bill 
interacts with existing legislation, for example: 

 Local Government (Scotland) Act 1973 , Section 74(2), which places local 
authorities under a duty to achieve best consideration – it will be essential to 
clarify that in responding to an asset transfer request, it is deemed to have 
complied with this duty 

 In relation to Common Good, clarification is required on whether the law 
pertaining to disposal of Common Good property prevails over the Local 
Authorities statutory obligations 
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PART 6 – Common Good Property 

 The Common Good Register will not be definitive; it will still be open to interpretation 
and challenge. Anything omitted from the list could still be held to be part of the 
Common Good. What is  “all property held [by a local authority] for the common 
good” will be open to interpretation unless a definition is provided.  Certainty as to 
what property is included and what restrictions there are to be on that property 
cannot be achieved without also setting out which type of dealings or disposals are 
permissible, and which are not. The Council could incur significant cost and 
resources in establishing a Register only for the law to be overturned by a court 
decision. 

Likewise, although community bodies or members of the public would still be able to 
object if they disagree, the new legislation will not give the public any greater 
certainty that their contention is correct than they have at present.   

The likelihood of delay, expense and ultimately contentious litigation will remain the 
same – whether as regards what is common good property and what is not, whether 
that property is alienable or not, or as regards which types of dealing amount to 
alienation (or disposal) and which do not. 

By addressing the definition of common good in the legislation, the difficulties with 
the current position could be resolved, or at least significantly reduced.  Once there 
is a clear definition, the goals of increasing transparency and increasing community 
involvement in the use of common good assets can be properly addressed.  Until 
there is a clear definition, there will continue to be disputes about what is and what is 
not part of the common good, and what can be done with such assets. 

With regard to the terms of the draft Bill, as noted above, the definition of ‘community 
bodies’ is broad and the exercise of consulting with all of them could have significant 
time, cost and resource implications. Therefore, the definition of community bodies 
should be such that only community bodies which are formally constituted, have a 
reasonable level of support from the community (e.g.  can demonstrate a minimum 
number of members with an identifiable connection to the locality, such as residency 
or a business interest) and have expressed an interest in a property to the local 
authority should be consulted. 

PART 7 - Allotments 

The Financial Memorandum attached to the Bill would put the Capital Invest required 
to comply with the Section 72 Duty to provide Allotments at £3.4m.Glasgow City 
Councils own estimates are significantly higher. It is essential that the Financial 
Memorandum which accompanies the Bill makes adequate provision for the costs of 
implementing the provisions. 

It is also unclear whether conversion of existing green space to Allotments by the 
Local Authority constitutes permitted development  

Regarding Section 77 Duty to prepare a food growing strategy- this appears to be an 
attempt to add on community gardens to allotment legislation. Both are specific legal 
constructs ,with very different rights and responsibilities attached to them in law. 
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Recognition of this should be given in the Bill and it may be  separate legislation is 
required to address community gardening. 

PART 8 – Non – Domestic Rates 

The council welcomes the provision of powers to local authorities to create local non-
domestic relief schemes.  This is in keeping with the wider localisation agenda, and 
will help the council respond to local needs. 

5 What are your views on the assessment of equal rights, impacts on island 
communities and sustainable development as set out in the Policy 
memorandum? 

No comment. 
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Submission: SOLAR 

COMMUNITY EMPOWERMENT (SCOTLAND) BILL 

RESPONSE FROM SOLAR TO CALL FOR EVIDENCE 

 

The Society of Local Authority Solicitors and Administrators in Scotland (SOLAR) 
welcomes the opportunity to respond to the call for evidence issued by the Local 
Government and regeneration Committee on 26 June 2014. The SOLAR response is 
solely to question 4 of the call for evidence paper :  “Are you content with the specific 
provisions of the Bill, if not what changes would you like to see, to which part of the 
Bill and why? 

 

1. SOLAR’s principal point in relation to the Bill as published concerns Part 6 of 

the Bill which deals with common good property. SOLAR’s view is that the Bill 

misses the opportunity to deal with the legal issue identified by the Court in 

the Portobello Park Action Group Association v City of Edinburgh Council 

case. 

2. That issue arose from the court’s view, supported in a more recent case 

involving East Renfrewshire Council that it is not possible for a council to 

change the use of land that is viewed as being inalienable common good 

land. This contrast with the position of a council wishing to dispose of 

inalienable common good land where the legislation provides that this may be 

possible but only with the approval of the court. 

3. SOLAR’s position is that a proposed change of use of or appropriation of 

inalienable common good land should be subject to the same controls as 

those that already exist for a disposal of the same property. 

4. Such a change would avoid the need for an Act of Parliament to be promoted 

should another case arise where a council wished to appropriate common 

good land for another council function. The approval by the Scottish 

Parliament of the City of Edinburgh Council (Portobello Park) Act 2014 earlier 

this year demonstrates that there will be circumstances in which councils will 

legitimately wish to apply land held on common good for purposes different to 

the purposes for which the land was given to the council’s predecessors. 

Therefore, it is right that there should be a process short of promoting 

legislation to enable this to happen. 

5. It is acknowledged that any proposal that could be perceived as weakening 

the existing legislative restrictions on changing the use of common good may 

be viewed with suspicion by some. However, the SOLAR proposal would not 
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allow any appropriation of land to take place without the approval of the court. 

This, combined with the provisions in the Bill relating to consultation would 

give ample opportunity for scrutiny and challenge of any proposed 

appropriation. 

6. The change could be accomplished by some minor, technical amendments to 

section 75 of the Local Government (Scotland) Act 1973. 

7. SOLAR , in line with its response to the earlier consultation which closed on 

24 January 2014, believe that the current provisions in the Bill relating to 

common good miss the opportunity to provide clarity on the interpretation on 

some key terms used in the 1973 Act. These include:- 

 How and in what circumstances moveable assets held on the common 

good account could be disposed of. The legislation is currently silent on 

this point 

 Definitions of “alienable” and “inalienable” common good. The lack of 

clarity on these definitions has resulted in the Keeper of the Registers 

of Scotland refusing to issue a full title indemnity on the sale of any 

common good land, even where the property is clearly alienable. 

 Ideally, the Bill would attempt to define common good rather than 

having to rely on less than perfect common law definitions. 
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COSLA’s response to the Local Government and Regeneration Committee’s 
call for evidence on the Community Empowerment (Scotland) Bill.  

Introduction 

COSLA welcomes the opportunity to submit written evidence to the Local 
Government and Regeneration Committee on the Community Empowerment 
(Scotland) Bill. Please note that COSLA is submitting evidence to the Finance 
Committee on the resources issues created by the Bill separately.   

Having worked closely with the Minister and the Scottish Government Bill team there 
was little surprise in the proposed legislation. COSLA is supportive of the Scottish 
Government’s ambition to empower communities and as such welcomes the Bill. In 
this spirit, there are several areas in which the Bill could be strengthened and we 
have outlined these below.    
 
General Remarks 

COSLA's vision statement seeks to put the position of local self-government on a 
constitutional footing as soon as practical.  The constitutional debate elicited by the 
forthcoming Referendum has already been identified as a key opportunity to strengthen 
local government and democracy, regardless of the outcome of the vote itself.  COSLA 
welcomes the Scottish Government’s willingness to enter into discussion on this matter. 
 
COSLA strongly believes that the most practicable way to do this in the short term is by 
giving life to the European Charter of Local Self-Government through the enactment of 
domestic legislation.  The Charter is a part of the binding Council of Europe treaty 
framework intended to protect human rights and democracy across the 47 members.  It 
is a requirement for candidate members of the European Union to sign up to. The 
European Convention on Human Rights (ECHR) is another element of the same treaty 
framework.  All existing members of the EU have signed and ratified the provisions.  In 
the majority of cases the provisions are reflected in the member states’ constitutions.   

 
As is well known, the United Kingdom is unusual in not having a written constitution.  
The position of local government is defined in a myriad of pieces of legislation, and there 
is no right to local self-government in Scotland or the UK.  We accept that there is 
evidence of both the UK and Scottish Parliaments being prepared to take forward 
legislation that enacts some elements of the Council of Europe treaty frameworks.  For 
example, the ECHR provisions are embedded in UK legislation through the Human 
Rights Act 1998.  It places obligations on public bodies to observe its provisions, and is 
binding on the legislation from the Scottish Parliament.  However, the main issue here 
for COSLA is how local democracy is protected, and in particular how the European 
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Charter on Local Self Government is made available through the Scottish domestic 
courts, as a means of fully enacting its various articles.   
 
We recognise that the Scottish Government has repeated its commitment to embed local 
democracy and the Charter’s provisions in a constitution should there be independence.  
However, regardless of the outcome of the referendum, COSLA strongly argues that 
local government should be protected. Protection within a constitution would be our 
preferred method as we believe that a legislative approach could, theoretically, be 
eroded through later Parliamentary decisions.  Nonetheless, the protection conferred 
through legislation is still significant and something that we firmly support. We recognise 
a willingness to take such action is hugely symbolic and the political cost to a party or 
coalition wanting to overturn rights to local democracy would be significant and in all 
likelihood make it deeply unpopular.   
 
Consequently, COSLA’s position has been, and remains, that the European Charter 
should be reflected in domestic legislation and that the natural place for this to happen is 
through the Community Empowerment (Scotland) Bill.  Should there at some point in the 
future be a written Constitution for Scotland or the United Kingdom it would be our 
expectation that the Charter provisions would be reflected in such arrangements.   
 
Meantime, placing the right to local self-government on a statutory footing in Scotland 
would give the whole of the Charter a formal legal status in Scotland, ahead of the rest 
of the UK.  While this would fall short of the longer term constitutional embedding we 
would ultimately argue for, it would set an important precedent and demonstrably reflect 
the Scottish Parliament’s commitment to local democracy.  COSLA suggests including 
something like the following in the legislation as an intermediate step: 

 

“Ministers of the Scottish Government while exercising their functions must observe 
and promote the principles and provisions of the European Charter of Local Self-
Government (1985) - ETS 122”  

 

This would be a simple way of giving effect to the Charter’s provisions, allow steps to be 
taken incrementally to consolidate the right of local people to a greater degree of 
autonomy in the way our communities manage their own affairs, and ultimately allow the 
possibility of a legal challenge to be made, should the need ever arise.  By placing a 
duty on Scottish Ministers that refers to external treaties / legislation, Scotland would be 
adopting a similar approach to that already used for the European Charter of Human 
Rights in UK legislation.   
 
We acknowledge the work that may be required in this area and are keen to develop this 
in partnership with both the Scottish Parliament and Scottish Government. Furthermore, 
we are aware that the Commission for Strengthening Local Democracy have provided 
helpful recommendations in this area which will help inform debate.  
 
Any part of the legislation proposing new duties on Local Authorities would require to be 
appropriately financed and resourced by National Government and cost neutral to local 
government.   
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Part 1 – National Outcomes 

While in principle COSLA recognises the right of National Government to set outcomes 
for Scotland, we have a number of concerns around the proposed legislation.    
 
COSLA very much welcomes the outcome focus approach taken in this part of the 
legislation. However, we are disappointed to note that while service delivery is 
undertaken by local government, this is not reflected in the legislation or policy 
memorandum. Local government remain committed to an outcome focused approach 
through Community Planning Partnerships and Single Outcome Agreements and 
already have a good strategic framework in place. COSLA would welcome explicit 
recognition of the importance of partnership working between national and local 
government when setting outcomes which affect locally delivered services.   

 

Part 2 – Community Planning 

COSLA welcomes the proposals to improve the Community Planning process by 
requiring all statutory partners to participate equally and fully in the process, through 
legislation.  Given the joint working COSLA and the Scottish Government have 
undertaken, culminating in the Joint Statement of Ambition, we very much welcome and 
are supportive of the Scottish Government choosing this Bill as the route to deliver new 
duties.   
 
COSLA continues to welcome the opportunity to level the playing field, recognise that 
Community Planning is a genuine joint endeavour that encompasses the whole of the 
public sector and believe that the democratic mandate of councillors underpins the lead 
role of local government in the arrangements.   
 
COSLA welcomes the additional partners named in the legislation as statutory 
community planning partners. However, we still question whether the legislation includes 
all the relevant partners that should be at the Community Planning table. While we 
advocate that local Community Planning Partnerships would be best placed to make 
these decisions, we feel that other NDPBs, such as the Scottish Prison Service and 
Regional Colleges, should also be considered as statutory Community Planning 
Partners, wherever they are necessary to delivery of particular agreed outcomes in CPP 
areas. In particular, with reference to the forthcoming changes in the area of community 
justice, COSLA notes that under the lists of Relevant Authorities and Public Services 
Authorities, key justice partners are not explicitly listed.   
 
Community Empowerment, in relation to improving justice within communities, will fall 
short without the critical input from partners within justice, in particular the Scottish 
Prison Service, the Crown Office and Procurator Fiscals Office and the Scottish Court 
Service. More generally, the duties regarding CPP Partners are welcome, including the 
encouragement to commit resources to the delivery of CPP outcomes, however, it is 
difficult to see how this can be effectively enforced. 
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Part 3 – Participation Requests 

COSLA notes that some of the proposed provisions here concerning community 
engagement significantly reflect the content of the Protocol to the European Charter of 
Local Self-Government.  The charter protocol seeks to increase the local accountability 
of government through the adoption of measures such as citizens’ panels, community 
petitioning, and similar measures.  In essence, while Scottish Ministers are extending the 
application of the protocol to all parts of the public sector a legitimate question is raised 
over whether it is right that Ministers should progress this area without protecting the 
services and representative democracy that the engagement is trying to influence.   
 
Nonetheless, COSLA agrees that public bodies should consider requests, so long as 
they are reasonable, give reasons for their decisions, where granting those rights to 
state what conditions are attached to them, and, when declining to grant, stating reasons 
for not doing so.   
 
It is difficult to predict what the implications of this new requirement on public bodies will 
be. At one extreme it could lead to large number of requests coming to councils. In 
particular, in areas of public service change where difficult decisions are being made by 
elected members such as opposition to the closure of local facilities or services which 
are a result of the financial pressures being experienced by councils. This could be 
similar to the current Freedom of Information process and we therefore have some 
concern over the potential administrative burden that these new duties could create. 
COSLA is clear that the cost emanating from these new duties require to be fully funded 
and cost neutral for councils. As indicated earlier in our submission, COSLA will be 
responding separately on the financial memorandum to this Bill directly to the Finance 
Committee, however, it is important to stress that we have concerns around being able 
to quantify the demand for this legislation and in turn the costs that will be incurred by 
Local Authorities.  

 

Part 4 – Community Right to Buy Land 

 

Part 5 – Asset Transfer Requests 

 

The legislation is increasingly relevant and important to Local Authorities, in 
particular in the areas of culture and leisure. Given the current fiscal challenges 
presenting local government many Local Authorities are already working on the 
development of the Community Sports Hub model with sports clubs, teams and joint 
management arrangements. In addition to developing community empowerment in 
the sports sector, the culture sector have also started to consider these types of 
approach in looking at property rationalisation in terms of community halls, village 
facilities and cultural facilities, such as museums.  

This work is highly reliant on council support and provision of community capacity 
building assistance, which can be resource intensive. Initial capital investment is 
also required to cover the cost of the standard lease arrangements required for 
asset transfer.  
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COSLA notes that under Part 5, section 53 (2)(b) of the Bill that on the winding up of 
the company and after the satisfaction of its liabilities, its  property (including any 
land, and any rights in relation to land, acquired by it as a result of an asset transfer 
request under this Part) passes to either another community body, a charity, a 
community body approved by Scottish Ministers, a crofting community body, or 
should no such body exist, to the Scottish Ministers or a charity of choosing by 
Scottish Ministers. COSLA are very firm in the view that should the asset have been 
acquired from a Local Authority, then that Local Authority should have a first refusal 
option to have the asset returned to them. COSLA considers that this section 
precludes Local Authorities far too early in the process. After all, the Local Authority 
would be the continuing body with the experience, knowledge and skill around the 
management and ownership of the asset. 

We are supportive of the differentiated approach between Local Authorities and other 
public bodies outlined in the legislation.  COSLA are firmly of the view that as local 
government is democratically accountable to the electorate there is no need for the 
requirement to have their decisions appealed, where community requests are declined, 
via an appeals process involving Scottish Ministers.  However, Part 5 Section 56(7)(b) 
suggests that Scottish Ministers could still override the decision of a Local Authority 
should a Local Authority and community body be unable to agree a timescale between 
themselves regarding agreement to an asset transfer request. This would appear to go 
against the intention of section 58(2)(b) and on this basis, therefore, we would welcome 
changes in the wording of this section of the legislation which is reflective of the Bill’s 
intention.  

 

It is clear that there is a currently unquantifiable administrative and financial impact 
on councils with this part of the legislation. However, it is imperative that these new 
duties on Local Authorities are appropriately financed and resourced by Scottish 
Government and cost neutral to local government.   

Part 6 – Common Good Property 

In line with current accounting good practice guidelines, Local Authorities should already 
hold a register of their common good assets therefore COSLA do not consider that this 
aspect of the legislation should be overly onerous for councils.  However, COSLA 
repeats the point made in regard to other legislative proposals in the Bill, whereby the 
administrative burden around the consultation with Community Councils and Community 
Groups in the establishment of the register and any disposal or any change in use of 
common good property is unknown and we seek assurances that the cost of this would 
not fall on the shoulders of the Local Authority.  
 
Given that the Bill has a section dedicated to the issue of Common Good, it would 
appear to be an oversight that the legislation does not seek to address what is 
commonly referred to as the "Portobello School" issue. As the Committee will be aware, 
in the case of Portobello the Court decided that where land is identified as inalienable 
common good land a Local Authority cannot appropriate it for another function. In this 
specific case the proposal was to convert the use from a park to a school site. This 
contrasts with the position on the sale of common good land where councils are able to 
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dispose of common good land with the approval of the court. To enable the land in 
Portobello to be used for a new High School it has involved an Act of Parliament, which 
seems somewhat disproportionate and time consuming. 
 
COSLA therefore supports SOLAR's view that a very straightforward change to existing 
legislation (Section 75 of the Local Government (Scotland) Act 1973) would enable the 
use of common good land to be approved by the courts in the same way as a sale can 
be. The change to section 75 of the 1973 Act would require an additional provision being 
included in Part 6 of the Bill. To achieve the change would actually involve minimal 
amendments. All that would be required would be the words "appropriate or" to be 
inserted at four locations in section 75(2) and in one location in section 75(3) of the 1973 
Act. 
 

While COSLA appreciates that the Minister may be wary about being seen to make it 
easier for councils to change the way common good land is being used, all the above 
suggestion does in practice is to bring change of use into line with the existing provisions 
for disposal. 
 

Part 7 – Allotments  

COSLA are firm in the view that individual Local Authorities are best placed to respond 
to the detailed legislation proposed in the Bill.  In assessing the legislation, consideration 
needs to be given to the very great range of circumstances, including geography, of 
Scottish Local Authority areas. We recognise that Scotland is a diverse country made up 
of Islands, urban, rural, and city areas. Demand for allotments and potential availability 
of land therefore differs significantly between Local Authority areas. On this basis 
COSLA feels strongly that the trigger point requiring Local Authorities to take reasonable 
steps to provide further allotments is arbitrary and not practical for all Local Authorities.  
 
Furthermore, while a trigger point for the creation of more allotments is specified within 
the legislation we feel it is important to stress that any proposed new allotments would 
be subject to the normal, rigorous planning process. Therefore, it is important to note 
that the provision of additional allotments is not determined by the trigger point specified 
in the Bill alone. 
  
The Bill proposes that allotment users will be able to sell on surplus produce. COSLA 
considers that, on this basis, the cost of remediation of contamination should be an explicit 
ground for refusing a request for land to be given over for allotment use. We have significant 
concerns around the potential legal implications this could cause Local Authorities. 
 
We note the duty on Local Authorities to produce an annual allotments report. While COSLA 
does not disagree with this measure, we consider the level of detail set-out within the 
legislation to be too prescriptive and micro-management.  

 
We again stress that caution should be exercised around the proposed new duties which 
place an additional administrative burden on councils.  COSLA is clear that the proposed 
duties require to be adequately resourced by the Scottish Government.   
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Part 8 – Non-Domestic Rates 

We note that this section of the Bill contains proposals outlined in the recent consultation 
on business rates reform “Supporting Business, Promoting Growth”, which includes a 
new power for local reliefs.  COSLA continues to welcome this, as it is very much in line 
with COSLA’s vision for increased local flexibility on funding and local taxation powers.  
 
Conclusion 
 

Overall, COSLA’s main concerns focus on the lack of opportunities provided by the 
Bill to secure the statutory protection of local democracy and local government. 

Scottish Local Government is also concerned that all the proposals are properly 
funded and cost neutral for councils.   It is imperative that any new duties on local 
government be fully funded by national government.  Furthermore, COSLA continues 
to stress the importance of ensuring that a reasonable time period be set aside for 
changes and transition to take place.   

The Bill makes repeated reference to numerous regulations and guidelines and 
COSLA welcomes the opportunity for officers to work closely and constructively with 
Scottish Government officers around the detail and production of these. We look 
forward to participating in the ongoing debate and discussion in an active and 
constructive manner and recognise that it is in all of our interests that we get this 
legislation right.  
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Submission: Selkirk Regeneration Company 

Comment on published Community Empowerment Bill  

from Dr L D Neil, Selkirk. 18/8/2014 

 

 I am resident in a Borders town which possesses a Common Good Fund 
(CGF) and have been a Community (CC) Councillor since 1980, chairing it 
twice. As a founding member of Selkirk Regeneration Company (SRC) which 
started as a group in 2005, I am nevertheless no longer a CC member and have 
ceased temporarily to be a director of the SRC.  

Over many years I have studied and been engaged in all matters to do 
with CGFs, both our own and those elsewhere. Many dialogues with regard to 
Selkirk’s CGF have taken place over these years with Scottish Borders Council 
but have had largely unsuccessful outcomes. The Section of this bill dealing 
with CGFs will play a major part in restoring the local status and community 
relevance of CGFs, largely address the legal shortcomings and sloppiness of 
previous legislation and will markedly improve hitherto unsatisfactory outcomes 
in LA administration of CGFs.  

However, there are still some items that could be modified or added to the 
bill which, I suggest, will help avoid dubiety and circumvent potential future 
conflict. 

In general terms, the greatest risk to the integrity of CGFs arises from the 
activities or inactivity of local authorities (LAs). Insufficient time and effort has 
been spent in the past to administer CGFs in most Scottish LA areas in order to 
carry out the duties imposed on them since the Local Government (Scotland) 
Act 1973. In addition, councillors elected to an LA area are beset by the conflict 
of interest between their duty to the local authority and the duty of trusteeship of 
SGFs prescribed by the act. 

I shall not comment other than superficially on the implications of the 
proposed bill with respect to matters outwith the Common Good but I will add 
my wholehearted approval to measures to enable the return to Scots people of 
control and ownership of the land that was originally theirs in common 
ownership.  

I hope my comments will be perused and endorsed, at least in part, by 
both the Selkirk Community Council and the SRC who will be circulated with 
these comments. 
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Comments on Part 6 ‘Common Good’ 

 

Para 63:  

Sub-sections 1 – 8 are clear and commendable. 

 However (ref note 276 & 277) it would be unfortunate to miss an opportunity 
to define and clarify that LAs own only the ‘title’ to CGFs, and that burgh 
inhabitants are the ‘beneficial’ owners as in Trust Law. I have had 2 QC 
opinions, one endorsing the other, that the distinction is important and efforts 
should be made to undo the damage of the wrong assertion, often quoted by 
LAs, on p1 of Ferguson’s book ‘Common Good Law’ that LAs own CGFs 
“outright”. They don’t.  

Para 64: 

Sub-sections 1 & 2 are good.  

Para 65: 

Sub sections are commendable except 3 and 6;  

under 3, LAs should be held to publish widely, not “at their discretion” and  

under 6, there should be wider representation of communities on bodies 
administering CGFs¹ with voting powers and a limited veto power². (ref paras 
17& 18 of sect. 14 of Part 3, Land Reform Review Group Report) 

Para 66: 

Disposal is still governed by the limitations imposed by Section 75 of the 
1973 act which along with observations in notes 281 & 282 should safeguard 
CGFs from depredation. This continued legal safeguard could be clearly 
stated in the act to avoid confusion and reassure CGF ‘owning’ communities. 

It is noted that it is anticipated (Financial Memo.) that the costs to LAs of 
bringing the currently inadequate CGF registers up-to-date will not generate an 
additional cost to LAs. That is unrealistic given the work that will be involved in 
correcting the neglect of decades of LA failure to compile adequate and 
accurate registers.  
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¹ The rationale of having local community representation equal to that of the LA 
on the management of CGFs is to restore local involvement and awareness of 
CGFs, which is one of the main aims of the act - and:  

a) to secure protection of CGFs for the future;  
b) to compensate for the proprietorial ineligibility and lack of knowledge of 

some LA councillors on the administration of local CGFs; 
c) to improve management efficiency and financial viability of CGFs; 
d) to re-create an attractive receptacle for bequests; 
e) to reduce some of the administrative burden on LAs by voluntary work. 

 

² A simple measure to help restore some control to local CGF ‘owners’ over 
their CGF would be to institute a limited veto – say 2 years bar on proposed 
change of use or disposal of GCF property. A veto operated by a majority of the 
community representatives on the CGF management group, reversible at any 
time during the 2 year period by the veto being withdrawn by those who 
exercised it, if discussions led to a proposal that was satisfactory to the 
community.  

One final point is that there should be much tighter scrutiny on how LAs spend 
CGF money. We have several examples of profligacy here in Selkirk eg. 
£718.00 spent by the LA in fruitlessly trying to draw up a simple lease for 
£50.00 pa.  

Such incompetence is intolerable and local CGF beneficiaries have had no say 
in the matter and no powers to prevent such occurrences of CGF raiding.  

For this reason, a clause/amendment subjecting charges proposed by LAs on 
CGFs to independent assessment, before they are debited, would stop this 
nefarious practice. 

As far as Section 6 of the Act is concerned generally, the suggestions in ¹ & ² 
above would go a long way to restoring community empowerment to the local 
CGF administration consequent upon its removal in 1975.  

The same principle is embodied in the referendum. 

 

Dr Lindsay D Neil MB ChB DA 

 

Ref: responses (attached) 31/1/2013 & 21/1/2014 (2) 
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Response to the  

Local Government and Regeneration 
Committee  

Call for Evidence on Community Empowerment 
Bill  

September 5th 2014 

 

We are pleased that the Government has recognised that the existing legislative 
framework for allotments is complex, and consultation has shown strong 
agreement that it needs to be updated.  

We welcome the statutory protection of allotments in the Bill. However we are 
concerned that the  Bill repeals the existing legislation and in doing so some of 
the protections for plot-holder and allotment sites contained in the provisions of 
the old legislation appear to have been lost. There is no duty on the  local 
authority to provide suitable land from their existing stock or by lease or 
purchase. Without such a duty the aim of the Bill to strategically support 
allotments and community growing spaces cannot be fulfilled. 

 We hope that the following amendments to strengthen the current legislation 
will be accepted by the Local Government and Regeneration Committee. The 
detail in this document is from a working group of twelve members of SAGS 
who have discussed and researched it over the summer. Our response has 
been shared with the wider membership of the organisation which covers every 
region in Scotland. We are all volunteers and have no legal or legislative 
expertise so we hope the Committee will take this into account when 
considering our requests.  

 Q4:  are you content with the specific provisions in the bill, if not what 
changes would you like to see, to which part of the bill and why? 

4.1 Plot size 

 Amendment 68 (d) replace 'of such a size as may be prescribed' with ' 
normally of size 250  sq  m. which may be subdivided into half or quarter 
plots with agreement of the members of the  local association'. 

 

Rationale 



  
Agenda Item 1  LGR/S4/14/27/2 
5 November 2014 
 

33 
 

1. The power to define a standard size has been delegated to the Scottish 
Ministers under Sections 202-204 of the Delegated Powers Memorandum.  The 
reason given for delegating this power to secondary legislation is to enable 
existing variability of size to continue because the variability “reflects the 
individual tenants needs and abilities to maintain and grow on an area”.   This 
infers that the decision was taken in the interests of plotholders’ needs. We are 
concerned that unless  a standard size of 250 sq.m is stipulated within the Bill, 
plot-holders will not be able to acquire sufficient area of allotment to fulfill their 
needs.  

There is also a concern that  the reason for taking power, as described in 
Section 203, may be untenable in light of UK Parliamentary precedents set 
under scrutiny of the Delegated Powers Regulatory Reform Committee 
(DPRRC) 

2. SAGS and its membership have consistently called for a 250sq.m plot size 
throughout this consultation process. This currently accepted size is based on 
the research contained in Finding Scotland’s Allotments and is an average of 
the current plots found across Scotland. 
Any sub division of this size can be accommodated, after consultation at the 
local association level and with the plot-holder  depending on need, demand or 
expertise. This would ensure that the local community of plot-holders would 
have the power to determine flexibility of plot sizes.  

The proposed description in Section 68 (d) “of such size as may be 
prescribed”...  is not sufficient to secure an area that allows for the horticultural 
and environmental sustainability of plots to be maintained. A standard plot of 
250 sq.m.  would enable families and individuals to grow sufficient, nutrient 
dense, fresh foods to feed themselves throughout most of the growing year. 
This is especially important in areas of multiple deprivation. 

3. The recommendation from the  Grow Your Own Working Group (GYOWG) 
Report 2011 that fed into the 2011 SNP Manifesto was to facilitate: 

 “an amendment to the Allotments Act that specifies a time-scale for 
allotment provision and  number of allotments per head of population” 

SAGS welcome the acknowledgement of GYOWG, set up by the Scottish 
Government and that its recommendations initiated that the allotment provisions 
in the Bill. However  key recommendations made by the GYOWG  are absent 
from the proposed legislation. It is estimated that at present there are about 
8,000 allotment plots in Scotland which, assuming that an average of about 1.5  
people cultivate each plot, means that only 1 person in 500 has access to an 
allotment plot.  To put this into perspective, (assuming a mixture of standard 
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size plots of 250 sq m and some smaller half and quarter plots) then all the land 
that is needed to offer 1 plot for every 100 people is only equivalent to the area 
of Holyrood Park or about 8 golf courses. (The figure of 1 plot for every 100 
people is an estimate of potential need based on the current provision of plots 
across the UK and in Europe.) 

4. The current proposal, in focusing only on waiting lists and not on the 
provision of land may result in the subdivision of current plots to satisfy the 
numbers on the waiting list.  We are concerned that a small fraction of a plot will 
be offered as the norm by the local authorities. All those who wish should be 
able to access a full size plot for sustainable horticulture, food sufficiency and 
well-being.  

5. The information contained in our answer to Question 2 shows that if the 
predicted need for allotments is satisfied with standard plots available for all 
who require them then allotment sites will contribute significantly to many 
priorities of the Government and local authorities including climate change and 
carbon reduction, health and well-being and food production.  

4.2 Section 72 'Duty to provide allotments' 

We are concerned the 'Duty to provide allotments' in this section rests on the 
proviso that each local authority must take 'reasonable steps' to ensure the 
waiting lists do not exceed a certain value. The following amendments to 
section 72 would clarify the 'reasonable steps' that a local authority should take.  

 

4.2.1  Statutory duty to provide suitable land 

 Amendment Section 72 (1) Where  subsection (2) or (3) applies then the 
local authority  will by  purchase, lease, or transfer make any suitable local land 
available for the purpose of allotments.  This should take no more than 3 years 
as applicable in subsections (2) and (3).  

Rationale  
1. There is no provision for the local authority to acquire land. There is a duty to 
reduce the waiting lists 72 (1) and a duty to identify land 77 (3) (a), but there is 
no duty to provide land that is identified in section 77 (3). The provision or 
acquisition of land is at the very core of the previous legislation. The loss of 
these duties of land provision and other powers is a major loss from all the 
previous legislation and creates a significant barrier to the establishment and 
sustainability of local allotment communities.  
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2. The issues of access to land are core to the historical aspects of inequality in 
Scotland. Land held in  Scottish Government departments or in Strategic Land 
Banks by Local Authorities, or vacant and derelict land, need to be transferred 
out in a form of social contract not an economic contract to communities.  This 
will entail the creation of a new type of community vehicle of provision; one that 
does not take on the burdens associated with vacant and derelict land, but has 
powers of rebuilding brownfield neighbourhoods through an integrative public 
health and planning approach, which will be essential for improving the odds for 
sustainable redevelopment and securing long-term gains in public health. 

 3. Access to land to cultivate, care for, and grow food is a social justice issue. 
The neighbourhood statistics for Glasgow in 2007, where people often live in 
tenements or high rise flats showed that in some places only 6 per cent of the 
population had access to a garden and that 84 per cent were without a car. In 
2009 the Scottish Allotments and Gardens Society (SAGS) and Scottish Natural 
Heritage (SNH) analysed  access to allotments in Scotland against the Scottish 
Index of Multiple Deprivation. This confirmed that with fewer plots accessible 
per person there is less opportunity to garden in deprived areas. Since other 
statistics show that up to 70 per cent of the population enjoy and benefit from 
gardening this is clearly a social justice issue. It also means the priority must be 
to provide allotments in some of the most deprived areas of the country. 
  

Data  

1. Allotments (Scotland) Act 1892 Section 2: If the Local Authority is of the 
opinion that there is a demand for allotments in their area they have a duty, 
subject to the provisions in the Act, to acquire and let suitable land for 
allotments.  

2. Allotments (Scotland) Act 1922 section 6 (2) Where land is acquired by a 
Local Authority for use as allotments under an order for the compulsory leasing 
of the land, the lease must be for over 10 and no more than 35 years. 

4.2.2  Duty to provide suitable land and infrastructure 

 Amendment Add to 72: In consultation with the local group, the local 
authority has a duty to  provide land that is 'fit for purpose'  including initial 
reports, remediation, infrastructure and special  provisions  together with  
access to the allotments by suitable roads or paths, where such means of 
 access are not already available.   

Rationale  
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1. Costs that may be incurred before ground is deemed fit for purpose  including 
soil tests, wildlife / ecology surveys, planning applications, building warrants etc. 
These are generally out-with the capacity of local groups. Funding may not be 
available until planning permission, which includes these reports are in place.  

2.  Land should be 'fit for purpose'. From July 2001, all Local Authorities were 
required to have a Contaminated Land Inspection Strategy in place. This 
ensures that formal notice of any contaminated sites is given and appropriate 
person(s) with responsibility for any remediation are identified. Allotment 
Associations should not be responsible for any remediation nor liable for any 
effects from contamination on the site.  

 

3. The design and layout of the site which might  include infra-structure such as 
fences (or hedges), water and drainage;  provision for those with physical 
disabilities, mental impairment, the elderly or community groups  should be 
agreed in consultation with the local group of potential plot-holders. Partnership 
funding could be acquired but it should be the duty of the local authority to lead 
on this and ensure the site fulfils the needs of the local community. Local 
groups are usually not cognisant with the difficulties and issues that may arise.  

 

Data   

1. Allotments (Scotland) Act 1892 Section 5: The Local Authority may improve 
and maintain any land acquired by them under this Act, and adapt the same for 
letting in allotments, by draining, fencing, making roads, and otherwise, as they 
think fit, to maintain the allotments in a proper condition.  

2. Allotments (Scotland) Act 1922 Section 15 The Local Authority has a duty to 
provide access to allotments by suitable roads or paths, where such means of 
access are not already available.  

4.2.3 Triggers –  

 Amendment Add to 72: Local authorities have a duty to provide land for 
allotments so that no-one  on the lists waits more than 3 years for a plot.   

Rationale  

At present: 72 (1) Where subsection (2) or (3) applies, each local authority 
must take reasonable steps to ensure that the number of persons entered in the 
list maintained under section 71(1) is no more than one half of the total number 
of allotments owned and leased by the authority.  
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At present on established sites there is a turnover of about 5% of plots each 
year. This means that if the local authority only has to ensure the list is less than 
50% of available plots, people could still wait 10 years for a plot.  

 

The historic and current lack of appropriate provision of land is the key factor in 
the length of waiting lists and lack of allotment gardens and sites.  

4.3 Consultation:  

 Amendment 79 (1) As soon as is reasonably practical after the end of 
each reporting year, each  local authority must in consultation with the 
organisation representing allotment associations in their  areas, publish an 
annual allotment report for its area. 

Rationale 

1. In Edinburgh, Glasgow and Dundee allotment associations come together as 
federations or forums. These bodies support the allotments officer, enable good 
practice to be disseminated and allow issues to be discussed. 

For community empowerment, local groups should be involved with all the 
strategies, reports and evaluations. Direct involvement would ensure continuing 
interest and support for the local authority.   

4.4 Governance  

 Amendment: Add  81 Delegation of management of allotment sites: 
The Scottish Ministers will  appoint an Ombudsman to adjudicate in any 
causes of conflict between the parties involved (local  authorities, allotment 
associations, individual plot-holders. 

Rationale  

 1. As with other small organisations, allotments can be the site of conflict 
however community mediation provision across Scotland is not readily available 
to allotments. There is no ombudsman or regulator for disputes in sites that are 
not directly managed by the local authority.  

To ensure that participative democracy and self management results in 
empowerment for all and to minimise cases of discrimination within the 
community, a system of controls and checks and balances needs to be 
developed to ensure that everyone is able to participate and any dysfunctional 
cliques or conflicts are minimized.  Most public bodies, services and sectors 
have some forms of quality control or regulation and systems for appeal and 
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conflict resolution, for example a local authority ombudsman. However there is 
very little detail in the Bill about how small-empowered organizations and 
communities will be regulated.  

Data: Conflict is not often brought to the public domain so instances are 
anecdotal, reported in newspapers or captured on television series and films. 
However it is acknowledged that conflict is endemic in small community 
projects.   

4.5 Recognising the needs of those with mental impairment or the elderly:  

 Amendment 70 (3) Where the person making the request is a  person 
who has a physical or  mental impairment ,  the request....  

Rationale 

1. Mentally impaired individuals and those with unseen difficulties may also 
require adjustments to their allotment sites and plots in the same way that 
individuals with a physical impairment do.  Other people, such as the elderly, 
might also require adjustments, for example, those with Alzheimer’s are known 
to benefit from specialised sensory sites.  

Q1: . to what extent do you consider the bill will empower communities, 
please give reasons for your answer? 

Any legislation which increases and supports allotment provision will empower 
the community and ceate the locus for new communities.  'An allotment isn’t just 
a place to grow spuds. In each and every plot in this country you will find a wide 
range of people with a breadth of knowledge and experience in many areas, 
from the unemployed, the disabled, doctors, lawyers, engineers, environmental 
enthusiasts and kids who want to grow the biggest beanstalk in the world. There 
are few places where such a diverse mix of the population regularly get together 
and share information, advice and a cup of tea on an equal footing with each 
other because at the end of the day everyone is equal in wellies and an old torn 
jumper “  Raising Spirits Argyll Press 2014.  

The reasons for the creation of the first Allotments Bill in 1892 are still present; 
the original wording of the ‘labouring classes’  encompasses the terms the poor, 
the working poor, the disadvantaged in use today. Legislation clarifying and 
updating  the Allotments Acts together with the Explanatory notes, Policy 
Memorandum and Delegation of Power shows support for  allotment provision. 
There is a proven need for more allotments in areas of deprivation; allotments 
provide community spaces where individuals can access cost-effective food 
sources by growing their own, as well as keeping active during the winter 
months so reducing their food and fuel bills. This legislation should  provide the 
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means for communities to work with the local authorities to  rebuild  brownfield 
neighborhoods, design sustainable redevelopments and secure long-term gains 
in public health. 

1.1 Gains from the previous legislation: 

(i) The disposal of sites will be the responsibility of Ministers whereas previously 
it was only considered to be a local matter. This recognises the significance of 
allotments to the national agenda.  

(ii) The Bill contains an increased recognition of  issues facing plot-holders  
together with containing the mechanism for more  co-operation and 
collaboration between the Scottish Government, local authorities and plot-
holders . 

(iii) There will be an increased transparency and recognition of need through the 
duty on local authorities to keep records and report to communities through the 
Allotments Report. If these together with the  amendments suggested in answer 
to Q4 are en-acted, the new legislation should decrease the  frustration  

over lack of sites and long waiting times.  

(iv) The power for training,  promotion and support will help to make allotment 
sites productive and accessible for all.   

(v) Equality of provision through recognising the needs of those with physical 
impairment - which we hope will be extended to the needs of those with mental 
impairment and the elderly.  

1.2 We trust that:  

 (i) sufficient suitable land will be made available for all who wish an allotment 
plot to have one. 

(ii) the Food Strategy will lead to the promotion of allotments and a long term 
strategy with an assessment of need. 

(iii) precious land, particularly in urban areas that is suitable for cultivation will 
be conserved. 

1.3 We have concerns about 

(i) how land will be acquired and the right to a standard plot if required. (see 
Amendment 4.1) 

(ii) how are voices heard –   Allotments and allotment communities have the 
capacity to meet many of the national outcomes but the  process for these 
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communities to participate, articulate and demonstrate this is unclear when the 
onus is on the CPP to decide which bodies they consult and engage with.  
(Policy Memorandum (Pages 34 – 43)). 

There are potential competitive tensions between some official partners within 
the CPP and some community bodies, particularly over land.  The fact that one 
interest is elevated to official partner within the CPP imputes against the 
empowerment of some small communities. There is a need to ensure 
participative democracy does not become eroded. Therefore a stronger 
mechanism for statutory engagement of small communities is required. (See Bill 
section 4 (5)).  

(iii) long term leases and permanent allotment sites - the current support for 
stalled spaces with very short term leases could mitigate against the need for 
permanent sites to justify the long term commitment plot-holders have to 
improving the soil and nurturing the environment.  

(iv) asset transfer – problems with conflict (see Amendment on Governance in 
4.4 in answer to Q4) 

(v) the level of powers delegated to Ministers particularly in regard to the 
meaning of 'allotment' – see response to Q4 and amendment suggested in 4.1. 

Q2: What will be the benefits and disadvantages for public sector 
organisations as a consequence of the provisions in the bill? 

2.1 Government  agenda 

(i) Climate change and carbon mitigation  

 

 • The CO2 emissions of a Scottish plot-holder are 10% lower than the UK 
per capita average. 

 Increasing allotment provision to eliminate the known waiting lists would reduce 
CO2 emissions by a further 5,700 tonnes per year. 

 Increasing allotment provision to the SAGS target of 1 plot per 100 people, 
would give a total CO2 emissions saving of 45,000 tonnes per year. 

(ii) Soil conservation:  

Currently there is concern about  the deterioration in quality of the soil across 
the  U.K. Research has shown that ' Urban cultivation in allotments maintains 
soil qualities adversely affected by conventional agriculture'  
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Many plot-holders have expertise in composting and in the virtuous cycle of 
cultivation.  

(iii) Health and well-being:  

It is known that gardening and allotment gardening specifically contributes 
significantly to physical, mental and overall health and well-being across 
generations and those with an allotment have better health than those without. 

 • Gardening greatly improves the health and well-being of older 
gardeners. Currently we have an  ageing population and therefore any activity 
that improves the health of older people will in due course  lessen the 
demand on health organisations. 

  

 • Gardeners have better balance, health and fewer falls than non 
gardeners demonstrating that  allotments improve health and lessen the 
burden on pubic sector health organisations. 

  

 • Empowering small communities such as allotments may compensate for 
the loss of  neighborhood in some areas, particularly socio-economically 
disadvantaged areas and areas where  spatial organization of buildings do not 
promote neighborhood and social relations.  

(iv) Food production:   250m2 will feed a family of four “five a day ” for almost the 
whole year. 

Good horticultural practice includes crop rotation, space for fruits and trees, 
composting and recycling, water management, boundary maintenance, soil 
care, peer education etc. All of which enables families and individuals to grow 
sufficient, nutrient dense, fresh foods throughout most of the growing year,  

(v) Social enterprise: clear channels are emerging between stalled spaces that 
can introduce people to cultivation, through allotment plots which enable them 
to develop their skills and interest and some are then moving into social 
enterprises such as market gardens and community development projects. e.g. 
Nairn Academy has areas for the local students on the Rural Skills module.  

(vi) Equality - average size of an existing allotment in Scotland today is 244m2.  
A standard plot size of 250m2  should be available for everyone who wishes and 
can cultivate it regardless of area in which they live.  

2.2 Local Authority agenda 



  
Agenda Item 1  LGR/S4/14/27/2 
5 November 2014 
 

42 
 

(i) Allotments can contribute to the SOA  e.g Edinburgh uses them in the 
outcome that Edinburgh's natural and built environment is supported and 
enhanced.  

2.3 Financial cost 

(i) Savings to local authorities through devolved management of allotments, in 
particular by the  contribution from plot-holders through taking over collection 
missives, responsibility for maintenance sites etc. For example in Glasgow it 
costs £15 per plot to send out and process the missives. The cost to the Council 
is about £14K. On devolved site management this would be about £400. There 
is of course a reciprocal cost from the plot-holders involved who take over this 
task.  

(ii) Partnerships with local groups to acquire funding and develop sites. 
Implementing a stalled space can be extremely expensive whereas allotment 
sites that are larger and more sustainable in the longer term can be developed 
or far less money.  

(iii) The amount of land we need  in order to enable 1 in 100 is about 1000ha 
which even if it was all acquired at current agricultural price of land (<£4K per 
acre) would be less than £10M. 

(iv) The estimated cost in the Explanatory notes to the Council ranges from 
£1900 to £6250 per plot. This does not take into account the contribution plot-
holders can make especially if they are involved from the start with site design 
and lay-out. They can also access external sources of funding. We suggest that 
a reasonable figure is between £750 and £2000 per plot. However this will 
depend on the land being suitable and 'fit for purpose' , as highlighted in Q4.3. 
The surveys etc can cost as much as £9K .  

(v) Cost of producing reports is between £500 and £1K. If allotment 
associations were involved in this the cost would be reduced.  

Q3: Do you consider communities across Scotland have the capabilities 
to take advantage of the provisions in the bill?. If not, what requires to be 
done to the bill, or to assist communities, to ensure this happens?  

3.1 Sites are sustainable – The allotments at Cowlairs Works were founded in 
1842 covered about 3.5 acres, remained for more than a hundred and thirty 
years. New Victoria Gardens in Glasgow was created around 1875 and is still in 
existence as are other sites across Scotland, created during  WW1 and so 
almost 100 years old. 
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With support from local Councils or Development Trusts, many communities 
have organised new allotment sites across Scotland.   

3.2 We need 

(i) capacity building within communities is required to realize the provisions and 
the spirit of the CEB.  Resources must be set-aside for this. Allotment 
communities consist of members of other communities in their area and can 
therefore reflect the social and economic disadvantage of the communities from 
which they draw. Many allotment communities will therefore be constrained 
from their entitlement to be empowered by a lack of capacity building.  

There should be a duty for local authorities to build capacity by providing 
information and expertise to communities who request this.  Knowledge and 
expertise is developed within local authorities and other public bodies: a 
mechanism to transfer this capacity more directly to empowered communities 
needs to be developed to avoid this being lost.  Some  allotment communities 
are dealing with  complex issues that require expertise across several functional 
areas, for example in planning, land, leases, conflict resolution and 
environmental health issues.  Much of this is currently embodied within councils 
and public services and a means of transferring this should be developed.   

(ii) local authorities to work on a collaborative and participative basis with local 
groups in setting up allotment sites. An example of good practice is found in Fife  
where the Council has almost doubled the allotment provision in the last five 
years.  

(iii) a new legal entity for allotments and other small community organisations. 
Empowerment brings responsibilities however without appropriate protections 
the default position may be small community organizations managed by office 
bearers who  are either subject to unfair personal risks or a lack of participation 
for fear of personal liability. Even SCIOS are burdensome for small volunteer 
groups without time or experience to administer them. An alternative perhaps 
following the tradition of Mutuals (which several allotment associations were in 
the past) could be developed in consultation with Scottish Government and 
COSLA to cover the legal concerns regarding un-incorporated organisations 
and Governance of sites (see Amendment 4.5)   

(iv) good practice guidance such as the SAGS Sustainable Allotment Site 
Design Guide and the New Plot-holders Guide to be promulgated through the 
Councils to all sites. The horticultural expertise already existing in sites should 
be recognised and disseminated among local associations.  A mentoring 
scheme such as that originally set up by ARI (Allotments Regeneration 
Initiative) which no longer runs in Scotland would be most useful.   
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(v) support from local authorities for networking between local allotment 
associations but also with other associations and organisations such as 
housing, health etc to learn from each other 

(vi) encouragement for participative democracy perhaps with funding for 
schemes such as 'art of hosting'  

(vii) implementation of the Scottish Community Development Centre's 
suggestion that a community engagement plan, as well as an officer to ensure 
engagement is facilitated, and provided for within the CEB.   

 

Q5: what are your views on the assessment of equal rights, impacts on 
island communities and sustainable development as set out in the policy 
memorandum? 

[118] Local Authorities must make regulations about site management justified 
in public interest in making land available for community growing including 
allotments. Fair balance between public interest & tenants rights. 

We are content that the Local Authorities make regulations about allotments 
although we wonder if it is necessary to specify these in so much detail. We 
strongly  recommend that a duty is imposed on the local authority to consult 
relevant bodies when developing regulations. The knowledge and expertise that 
the allotment community has in terms of governance and disputes is an 
invaluable resource.   
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Submission by the Federation of City Farms and Community Gardens 
(Scotland) (FCFCG) to the Local Government and Regeneration Committee of 
the Scottish Parliament 

COMMUNITY EMPOWERMENT (SCOTLAND) BILL (as introduced) 

FCFCG is a registered charity which supports, represents and promotes community-
managed farms, gardens, allotments and other green spaces, creating opportunities 
for local communities to grow.  We work with community groups to help empower 
local people of all ages, backgrounds and abilities to build better communities, and to 
make a positive impact on their surrounding environment.   The FCFCG is a UK wide 
organisation, and in Scotland has over 70 community gardens and city farms  as 
members, and several more groups and organisations who we work with and 
support through our network. 

1.  To what extent do you consider the Bill will empower communities? Please 
give reasons for your answer. 

Part 2 – Community Planning 

We welcome the measures relating to Community Planning.  However, the principles 
underlying (Section 4 (5)) are more in line with community involvement than 
community empowerment, in that the community planning partnership has the power 
to decide which community bodies can take part in community planning. This is 
similarly the case for Section 5 (3)(a) which gives power to the community planning 
partnership to decide who should be consulted. To increase the level of involvement 
of the community/voluntary sector in the community planning process, Schedule 1 
could include a representative organisation of this sector.   

Part 3 – Participation Requests 

Participation requests have the potential to empower communities.  These give the 
opportunity for community groups to request to improve outcomes relating to use 
and upkeep of open spaces which are owned by relevant public service authorities.  
This might in some cases involve a proposal that the community group take over 
maintenance of the space from the authority or the authority’s private sector 
maintenance contractors.  Several of our members, including Urban Roots in South 
Glasgow, and Granton Community Gardeners in North Edinburgh provide examples 
of how members of a community are transforming areas of ground which the local 
authority previously struggled to maintain against fly-tipping, dog fouling and other 
anti-social behaviour. 

Part 4 – Community Right to buy Land 

We welcome the extension of the right to buy to urban areas, and support the right 
for communities to buy neglected or abandoned land. We would also like to see an 
absolute right for communities to use land, including neglected or abandoned land, 
not just to buy it. In our experience, this would benefit many more people than just a 
right to buy as most of our members are not interested in/able to buy their land. It 
might also provide a temporary solution in areas where land is not “neglected” or 
“abandoned”, it is just currently unused.   
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Following on from this, we are supportive of the proposals for Participation Requests 
(Section 17) and Asset transfer requests (Section 52) as these support the right for 
communities to use land, without taking ownership, for purposes such as growing.  
We are however concerned that these proposals only relate to land owned by those 
public bodies listed in Schedule 2 and 3 to the Bill, and so do not include land owned 
by other public bodies or do anything to promote meanwhile use of privately owned 
land.  There are also certain public sector landowners whose functions and 
governance are reserved to Westminster (such as the Ministry of Defence or 
Network Rail), who do not appear on Schedule 2 and 3 to the Bill, and so limit the 
community benefits that might be realised from the use of this land.   

Part 6 - Common Good Property 

We are pleased to see the proposal for better information available to the public as 
to what is or is not common good property.  The information should be in a clear 
language accessible to the lay person and state what the rules are as to what may or 
may not be common good and also what the rules on alienation and appropriation to 
other uses are.   

The rules on common good are a two-edged sword so far as community growing 
initiatives are concerned.  On the one hand, they tend to protect unbuilt land from 
development and, where a growing project can be established on common good 
land, help to support its long-term future.  However, where the community use is or 
may be an appropriation to another use, or where a proposed agreement between 
Council and community group may be considered an alienation, the common good 
rules stand as a barrier to agreements for community use and also fear of challenge 
and criticism may inhibit Councils from considering beneficial proposals. 

Part 7 – Allotments 

Allotments, and other forms of community gardening, can be an important hub for 
community activity and contribute to empowerment.  We welcome the clear re-
statement of allotment law and the provisions which will hopefully help to increase 
local authority provision of allotments and other growing spaces.   

In order to remove barriers to allotment growing, we would like to see an additional 
provision that no separate planning consent is needed for structures such as sheds 
and polytunnels on allotment sites (they are usually permitted developments when 
within the curtilage of a dwelling). The current system is expensive and time 
consuming for poorly resourced community groups.  If such features have been 
permitted and regulated by the local authority within site management regulations 
(Section 73(4)(a) – (c)), we do not think that a separate planning application should 
be required. 

We are pleased to see that the proposed new duty of local authorities to prepare a 
food growing strategy involves identification of areas of land suitable for other forms 
of community growing as well as allotments.  All forms of community gardening 
create community benefits and enhance empowerment, and in some cases other 
cultivation approaches may be preferable to allotments, for example where a site is 
small, awkwardly shaped, contaminated or only available for a short period.  As the 
Bill’s proposed new definition of “allotment” restricts it to ground owned or tenanted 
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by the local authority, this approach also means the strategy will take into account 
what are presently termed “private allotments”; those leased from a private sector 
landlord. 

We propose that food growing strategies also identify gaps in training requirements 
for allotment and community gardening.  At the moment, there is a significant 
shortage of skills relevant to food growing in a community context.  Providing training 
is therefore essential to a thriving community growing sector, and there is untapped 
horticultural expertise in many traditional allotment sites and community gardens. 
Consideration as to how this training is resourced should also be made in the food 
growing strategy. 

2.  What will be the benefits and disadvantages for public sector organisations 
as a consequence of the provisions of the Bill? 

Studies have shown that communities can be very efficient and effective at running 
services, and can save public money in the long run using preventative spending. 
For example, the FCFCG’s Social Return on Investment (SROI) analysis of the 
Community Gardening Project at Gorgie City Farm in Edinburgh shows that for every 
pound invested in the project, £3.56 in social value is generated.  There may also be 
more immediate benefits to Public Bodies in the transfer of ownership or 
management of land in terms of reduced costs for maintenance and repairs, 
especially following anti-social behaviour and fly-tipping on neglected or abandoned 
sites. Understanding the relationship between public body and community as being 
one in which the later provides a benefit to the former and not vice versa is also 
helpful to countering any argument that the transaction may be subject to the 
European State Aid rules. 
 
3.  Do you consider communities across Scotland have the capabilities to take 
advantage of the provisions of the Bill?  If not, what requires to be done to the 
Bill, or to assist communities, to ensure that happens? 

For the Bill to be effective, communities need support to build capacity to manage 
changes to the legislation, including with the assets they acquire or use, and in 
engaging with community planning partnerships and food growing strategies.  
Therefore the CE (Scotland) Bill needs to be properly resourced, with a dedicated 
funding programme (in a similar way to the Climate Challenge Fund accompanying 
the Climate Change (Scotland) Act, or the Scottish Land Fund accompanying the 
Land Reform Act).   

Such a fund could include loans and grants for the acquisition or management of 
land and/or assets.  Timescales for applications and decisions should take into 
consideration the timescales stated in the legislation regarding decision and transfer 
periods.  This fund could also include a knowledge transfer and capacity building 
element such that community groups can visit and learn from other community 
groups, as well as benefit from support from a range of intermediary organisations 
offering training and capacity building.  There is also a role for intermediary 
organisations to support community groups with: impartial advice, mediation, and 
engagement with public bodies.   
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FCFCG receives several enquiries a week from our members and other 
organisations for support on community growing projects.  The knowledge transfer 
fund that was available for projects to use to visit other projects was effective in 
connecting groups and building capacity.  Introducing a similar scheme would help to 
empower communities through connections and skills development.  FCFCG also 
delivers in depth training through the Community Garden Starter Pack which covers 
a range of essential considerations for community groups when considering setting 
up a new community growing space.  The availability of resources and training such 
as this will be essential support for groups wanting to establish new community 
gardens and allotments in a new legislative framework. 

 

 



 
Briefing for the Public Petitions Committee 

 

Petition Number: PE1433 

Main Petitioner: John Hancox 

Subject: Productive land for landless Scots to grow their own food 

Calls on the Parliament to urge the Scottish Government to encourage public 
agencies such as Forestry Commission Scotland, Crown Estates, health 
boards, public trusts and landowners, public and private, rural and urban, to 
make land available for people to plant grow and harvest their own food. 

 
Background 

Communities can grow their own food on land owned by a third party under a 
variety of lease arrangements. Allotments are the most common form of 
community food growing, however, community gardens, community orchards, 
landshare, community supported agriculture and workplace growing are 
included in the Grow-Your-Own movement. Demand for land for local food 
growing vastly exceeds supply (Greenspace Scotland 2010). 

The 2011 SNP manifesto1  made a commitment to look at ways of extending 
land available for allotments using unused or underused publicly-owned land. 
The Scottish Government is currently drafting a Community Empowerment & 
Renewal Bill which will aim to make it easier for communities to take over 
underused or unused public sector assets.  

Scottish Government Policy 

Current Scottish Government planning guidance states2 that Local Authorities 
have a statutory duty to provide allotments where there is demand. In 
addition, the Scottish Government Planning Advice Note (PAN) PAN65: 
Planning and Open Space describes the economic value of allotments with 
regards to food production.  

Scotland’s National Food and Drink Policy – Recipe for Success – was 
launched in 2009. It sets out how the Scottish Government plans to link policy 
actions across a number of food and drink areas including Grow-Your-Own 
(GYO). The actions needed to deliver the GYO aspects of the Food & Drink 
Policy are highlighted in the Community Growing in Scotland Report 
commissioned from Greenspace Scotland by the Scottish Government.  

                                                 
1
 p.38 of manifesto. 

2
 Paragraph 153. 
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The Scottish Government established the Grow Your Own Working 
Group (GYOWG) in December 2009 which is now the main driver behind the 
allotment and growing spaces strategies and delivery. The Scottish 
Government’s Growing Spaces Summit (held in May 2010) helped highlight 
issues which were later developed by the GYOWG into a report detailing 27 
recommendations including guidance to landowners and changes to the law 
to allow more land to be freed up for community growing. 

On 17th May 2012, Stewart Stevenson, Minister for Environment and Climate 
Change, announced a £600k package of support to encourage the 
development of more community growing and launched the GYO Scotland 
website. 

The Scottish Government is currently drafting a Community Empowerment & 
Renewal Bill. This bill aims to address access issues over publicly owned land 
and make it easier for communities to take over underused or unused public 
sector assets.  

Other relevant policy areas include land reform and climate change. The Land 
Reform (Scotland) Act 2003 allows local communities to register an interest in 
and buy land when it comes up for sale. ‘Getting the best from our land: A 
land use strategy for Scotland’ was published by the Scottish Government in 
March 2011 as required by section 57 of the Climate Change (Scotland) Act 
2009. It gives the principles of sustainable land use and amongst other things 
highlights the benefits of growing your own food.  

Action on the Ground 

Forestry Commission Scotland (FCS) runs the National Forest Land Scheme 
which gives community organisations the opportunity to buy or lease National 
Forest Land where they can provide increased public benefits.  

There are also some initiatives to lease land which is not state owned. The 
National Trust (in England) has created a number of allotments and growing 
spaces on their land. Their allotments are advertised through Landshare 
which was established to connect those who have land to share with those 
who need land for cultivating food. Frustration with the wasted use of public 
and private land has also led to direct action through the Guerilla Gardening 
network where land is planted with crops or flowers without permission from 
the landowner.  

Scottish Parliament Action 

On 25th April 2012, the Scottish Parliament held the Allotment debate (S4M-
01922) which recognised the benefits of allotments including sustainable food 
supply, promoting healthy eating, activity, improving physical and mental 
health and its benefits in educational activity and fostering community links.  

The Local Government Committee held an Inquiry into Allotments in 2003 in 
response to a petition for the Scottish Parliament to recognise the importance 
and popularity of allotments and to establish an Allotments Working Group. 
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Relevant Parliamentary Questions: 

Question S4O-00422: Jean Urquhart, Highlands and Islands, Scottish 
National Party, Date Lodged: 23/11/2011 To ask the Scottish Executive how 
it is encouraging the development of allotments. 
Answer by Richard Lochhead (01/12/2011): Through our national food & 
drink policy, we are committed to ensuring that allotments and grow-your-own 
projects are developed and supported. For example, we continue to support 
the work of the grow-your-own working group, whose action plan explores 
many diverse ways of encouraging the development of allotments and 
community growing spaces.   
 
Question S4W-01092: Sarah Boyack, Lothian, Scottish Labour, Date 
Lodged: 22/06/2011 To ask the Scottish Executive what assistance it gives 
local authorities on producing an allotments strategy. 
Answered by Stewart Stevenson (11/07/2011): Local authorities have 
access to information produced either by organisations commissioned by the 
Scottish Government or by organisations who have worked closely with local 
authorities and COSLA to help them formulate their strategies. 
 
Question S4W-01087: Sarah Boyack, Lothian, Scottish Labour, Date 
Lodged: 22/06/2011 To ask the Scottish Executive what legislation it is 
considering to allow the sale of surplus produce from (a) allotments and (b) 
community gardening schemes. 
Answered by Stewart Stevenson (14/07/2011): (a) The existing legislation, 
the Allotment (Scotland) Act 1922, does not preclude the sale of surplus 
produce from an allotment. (b) In community gardens, the sale of small 
quantities of surplus produce is not prohibited by specific legislation on 
community gardens or allotments. However, any Local Authority bye-laws 
applicable in the area of the allotment and the terms of the lease should be 
considered and the consequences of the sale arrangement in terms of tax, 
rates, insurance, health and safety, food hygiene, traceability of produce, 
designation of land use, potential security of tenure as an agricultural holding 
and any other legal consequences which may flow from that arrangement 
should be considered. 
 
 

Gary Kerr 
Researcher 
29th May 2012 
 
 

SPICe research specialists are not able to discuss the content of petition briefings 
with petitioners or other members of the public. However if you have any comments 
on any petition briefing you can email us at spice@scottish.parliament.uk 
 
Every effort is made to ensure that the information contained in petition briefings is 
correct at the time of publication. Readers should be aware however that these 
briefings are not necessarily updated or otherwise amended to reflect subsequent 
changes. 
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